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Preliminary Statement. 

The order granting defendants’ motion to dismiss was 
issued by Honorable Kdmund Port, District Court Judge, 
Northern District of New York. 

Issue Presented for Hrview. 

Whether the plaintiffs have stated a cause of action 
suhjact to the District Court's .jurisdiction. 





2 


Statement of the Caor. 

Plaintiffs comment ed this action for damages pursuant 
to 28 U.8.C. Sectior 1346 and Chapter 171 of Title 28. 
'I’lu* complaint was filed in tin* District Court for the 
Northern District of New York on April 1, 1974. On 
May 24. 1974, the attorneys for plaintiffs and defendants 
entered into a stipulation extending defendants’ time to 
answer or otherwise respond to the complaint until July 
.’II. 1974. On July 12. 1974. defendants served a notice 
of motion for an order to dismiss the action pursuant to 
Hide 12 of the Federal ltules of Civil Procedure. The 
motion was scheduled to he argued on September 9th. At 
that time, llonornhle Kdmutid Port adjourned the motion 
to September 2.1, 1974. The motion was argued before 
Judge Port on Hepteinlier 23, and he granted the defend 
ants’ motion to dismiss the complaint. The order and 
final judgment dismissing the action was entered on Oc 
toher 2. 1974. The plaintiffs' notice of appeal from the 
order and final judgment was filed on November 4. 1974. 

Stalcinciil of Furl*. 

This action is based on the defendants’ failure to renew 
six star route contracts between plaintiff. Myers & Myers, 
Inc., ami defendants. (The term “star route” is used by 
the l mted States Postal Service and its predecessor, the 
I’nited Stntes Post Office Department, to identify certain 
mail routes which were established primarily to transport 
mail by truck between post offices where train service is 
not available. Star route contractors nre not government 
employees. The contractors work pursuant to contracts 
with the Postnl Service. One provision in the star route 
contracts bns nlwavs stated that the contractor is obli¬ 
gated to deliver the mail with “celerity, certainty and 
security." Over the years, three stars have been used to 
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represent those obligations of the contractors, and conse¬ 
quently they have come to he known as “star route” eon- 
1 motor*.) 

Tin* plaintiff* have lawn star route contractor* for over 
twenty-six years either as individual*, partners, or of¬ 
ficers and employees of plaintiff, Myers & Myers, Inc., 
hereinafter referred to as Myers. Pursuant to a federal 
law enacted in June, IMS, plaintiff* have participated in 
negotiation* with the United States Post Office Depart¬ 
ment during the twenty-six years, and the negotiations 
have resulted in the renewal of the stnr route contracts 
with the plaintiffs during that period of time. (The his 
lory and other details concerning the 1048 legislation are 
more fully explained in the argument jwirtion of this 
brief.) 

Between July, I07i! and May, 1078, Myers und the 
United States Postal Service (the successor to the United 
States Post Office Department) participated in negotia 
tions for the renewal of Myers' six star route contracts 
which were to terminate on June 30, 1073. The negotia 
tions for renewal had, in fact, hrcn completed prior to 
May, 1073. (Plaintiffs' complaint, paragraphs "11” and 
“12”.) Notwithstanding the completion of the negotiation 
procedures, the Postal Service, hy letters dated May 10 
and May 17. 1073. notified Myers that none of the six 
contracts would he renewed (Ap|»cudi\. pp. 37 42). The 
letters did not stnte any reason for the decision not to 
renew. These letters meant thai, ns of June 30, 1073, 
Myers would no longer he in operation !>ecnuse the star 
route contracts constituted Myers’ entire business. 

Upon receipt of the letters, plaintiff IicHoy B. Myers 
contacted the Postal Service Contracting Officers who had 
issued the letters and attempted to ascertain from them 
tlw basis for the refusal to renew. The Contracting Of- 
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lifers responded unly that they were acting pursuant to 
orders from the Eastern Regional Ofliee of the Postal 
Service. LeRoy Myers then contacted the appropriate 
personnel in the Logistics Division and in the Legal Di¬ 
vision of the Eastern Regional Office, hut they refused to 
inform him of tin* reason for the division not to renew, 
lie was advised only that the Inspection Service of the 
Postal Service had conducted an investigation and had 
concluded that the contracts should not In* renewed. 

From May 17. 1973 until July 10, 1973, LeRoy Myers 
diligently attempted to learn the basis for the Postal 
Service's action, hut the Postal Service representatives 
refused to provide any specific information or details con 
corning the nature of the investigation; when it had been 
conducted; who had been interviewed; or upon what find¬ 
ings the conclusions had been based. In this regard, no 
one connected with Myers, or any of the other plaintiffs, 
hail been involved or contacted in unv manner concerning 
the Inspection Service's investigation. 

The only affirmative response provided LeRoy Myers 
by the Postal Service concerning the decision not to renew 
the contracts was thnt Myers should bid on the contracts 
when they were advertised. The Contracting Officers and 
the Regional Office representatives unanimously encour¬ 
aged Myers to submit bids. Myers did prepare and sub¬ 
mit bids and obtained and submitted the required bid 
bonds on each of the contract bids. Myers was the low 
bidder on two of the contracts, but by letters dated June 
IS and June If). 1973. the same Contracting Officers 
notified Myers thnt its low bids were not acceptable be 
cause Myers was a "not responsible" bidder (Appendix, 
pp. 43 44). 
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In this regard the letter dated June 19, 1973, Btated 
in part: 


“We wen* recently advised, on the basin of cer¬ 
tain findings, to cancel your previous contracts. 
It lias been determined, cn the basis of these same- 
findings, that you are to he considered a ‘not re¬ 
sponsible’ bidder.” (Italics supplied.) 

The last-quoted language establishes that the decision 
not to renew any of the contracts was based on the “same 
finding” which led to the conclusion that Myers wns 
“not responsible.” However, ns of June 19, 1973, Myers 
still hnd nol been advised ns to what these alleged “find¬ 
ings” were. 

As a result of the above sequence of events, plaintiffs 
were effectively deprived of their entire livelihood as of 
June 30, 1973, without being advised of the “findings” 
made by the Inspection Service of the Postnl Service. 

Although Myers wus finally awarded the two “low bid” 
contracts (as hereinafter explained), the defendants have 
refused to award the other four contracts to Myers 
and have refused to compensate plnintiffs for the dam 
ages which they suffered us a result of the defendants’ 
refusal to renew such contracts. The four contracts have 
been given to other persons with termination dates of 
June 30. 1977. 

Mvrm' |»rolc»l ronccrnlng ihr low bids. 

This portion of the brief is included because it pro¬ 
vides the necessary link between defendants’ refusal to 
renew the remaining four contracts, and the basis for 
the plaintiffs' causes of action. 
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After receipt of tlu* .lime 15 and June 111 letters reject¬ 
ing the two low bids, Myers iluly filed a “protest” pur¬ 
suant to Postal Service procedures. The protest pro¬ 
cedure included a conference with a representative of the 
Postal Service’s general counsel on July 10, 1073. At 
that time, Myers was, for the first time, advised of the 
"findings of the Inspection Service investigation which 
was the basis for the Contracting Officers’ decision that 
Myers was “not responsible,” and, necessarily (ns cgtah- 
'■shed by the June 10 letter <| noted above), also the rea 
son for the decision not to renew nny of the contracts. 

At the July Id, 1073 conference, the general counsel’s 
representative advised Myers that the Inspection Serv¬ 
ice had concluded that a certain “subcontract” arrange¬ 
ment between Myers and two individuals was “decidedly 
illegal" and that a certain cost statement submitted by 
Myers wns “fraudulent.’’ The subcontract which the In¬ 
spection Service had determined to be “decidedly illegal" 
wns in tact a "truck rental agreement” which Myers hnd 
entered into effective December 14, 1070. Prior to enter¬ 
ing into the truck rental agreement in 1970, Myers had 
reviewed it with the Post Office Department and was ad¬ 
vised by the Post Office Department that the “truck 
rental agreement" proposed by Myers was permissible 
ami was lint within the Post Office Department’s rules nnd 
regulations for sitltcoiit wets. In this regard, the general 
counsel stnted in his decision of August S. 1073: 

"Me have verified that this interpretation (by 
the Post Office Department) was held" (plaintiffs’ 
complaint. Exhibit ('. p, 7). 

In short, the Inspection Service of the Postnl Service 
bad effectively prevented Myers from renewing its six 
star route contracts because of nn allegedly “illegal” sub 
contract which was the precise “truck rental agreement" 







which the Post Ofliee Department itself had approved in 
1970 before it was put into effect b> Myers. Although 
these points are discussed in the argument portion of the 
brief, it should also Ihj noted here thut the general coun¬ 
sel’s decision also concluded, in regard to the alleged 
fraudulent cost statement: 

“In the absence of clear and substantial evidence 
of a specific intent to defraud, we cannot agree thut 
an isolated irregularity in u cost statement sub¬ 
mitted by a star route contractor is fraudulent” 
(plaintiffs' complaint, Kxhibit C. p. 9). (Italics 
supplied.) 

At the July 10, 1973 conference, Myers was for the first 
time in a position to present its position concerning the 
Postal Service Inspection Service investigation and find¬ 
ings. As a result of the July 10 conference and subse¬ 
quent investigation by the geuerai counsel, a decision 
dated August H, 1973. was issued by the general counsel 
reversing the finding that Myers was “not responsible" 
(pinintifiV complaint, Kxhibit <’). As a result of this 
decision. Mvers was ultimately awarded each of the two 
contracts upon which it hail submitted the low bids. 
However, the other four contracts were not affected by 
the general counsel's decision which was confined to the 
two contracts which involved the low bids. 

The remaining four contracts were not awarded to 
Myers. Myers filed a formal claim with the Postal Serv¬ 
ice demanding that such contracts he renewed or that 
damages lie paid, hut the claim was denied (plaintiffs’ 
complaint, pnr. 2). 

This action was then instituted, and the defendants’ 
motion to dismiss was granted by the district court by 
order and judgment filed October 2, 1974. 
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ARGUMENT. 

POINT I. 

Defendants' aeti .is air not prolnii'd In the provision* 
of 2H I .s.r. acti (a). 

U!> U.8.U. Section 408 (c): 

“The provisions of chapter 171 and all other 
provisions of title 28 relating to tort claims shall 
apply to tort claims arising out of activities of 
the f’ostal Service." 

The provisions of Chapter 171 of Title 28 subject the 
United States to liability for tort claims although certain 
exceptions are set forth in 28 U.8.C. Section 2<»80. In the 
district court, the defendants placed substantial reliance 
on the exception in 28 IJ.S.C. Section ‘.M?80 (a) which 
states in part: 

"The provisions of this chapter and section CM»> 
(h) of tliis title shall not apply to 

"(a) Any claim • • • (wised ii|h»ii the exercise or 
performance or the failure to exercise or perform 
a discretionary function or duty on the part of a 
federal agency or an employee of the (lovernment, 
whether or not the discretion involved Is* abused." 

It is plaintiffs’ position that its causes of action are not 
baaed on discretionary functions or duties performed by 
the defendants, hut are based on actions hv the defend 
ants which are defined as, and come within the realm of, 
those functions nnd duties which nrc deemed to In* "opera 
tional" rather than discretionary. 
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The United States Supreme Court has consistently held 
that the “discretionary function” exemption in 28 U.S.C. 
Section 2(580 (a) applies only to acts |>erformed on the 
“planning” level und does not apply to activities on the 
“operational” level. 

In Dalchitr r. Untied Stairs, 34(5 U. S. 1 f» (1953), the 
court determined that the acts of the government as de- 
scrilied in the complaint in thut case were immune from 
tort action under 28 U.S.C. Section 2(580 (a). The court 
stated nt 42: 

“In short, the alleged 'negligence* does not sub- 
ject the (Jovernmcnt to liability. The decisions 
held culpable were all responsibly made at a plan 
ning rather than operational level and involved 
considerations more or less important to the prac 

tienhility of the Government's fertiliser program.” 

• 

In Italian Totnnfl t'ain/tanii, Inc., r. United States, 3fi0 
U. S. (51 (HIM), the court rt*oognixed the same distinction 
between immune discretionary acts and actionable opera¬ 
tional acts. The court stated nt (54: 

“The ipiestioii is one of liability for negligence 
at what this Court has characterised the ‘opera 
tional level’ of governmental activity. (Citing 
Dalrlutc r. United States.) The Government con 
cedes that the exception of Section 2(58(1 relieving 
from liability for negligent 'exercise of judgment’ 
[which is the way the Government paraphrases a 
'discretionary function’ in K«>ction 2(58(1 (n> 1 is not 
involved here, and it does not deny that the Federal 
Tort Claims Act does provide for liability in some 
situations on the ‘operational level' of its activity." 

The importance of the distinction drawn in the Dalrhite 
and Indian Tnwitta Company cases wns recognised in 
Matter i . United States, 302 F Supp. 128ft (S. G Fla 
10*591 when the court statin! at 1237: 
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“The parties agree that critical to deciding 
whether particular actH or omissions by Oovern 
inent employee* are protected by the ‘discretionary 
function' exception is whether the acta or otnia- 
aiona occurred on the planning level or whether 
they occurred ut the operational level. * * In the 
funner caae, the activities would be included within 
the purview of tin- diaeretionary function excep 
tion, and the pluintiff’s claim would In* barred. 
However, if the acta complained of occurred at the 
operational level, then the full effect of Section 
l!14ti (h) would apply and the (lovernment would 
have to reapond aa would a private peraou in a 
aimilar position.” 

It ia clear that there ia a recognized distinction Itctwuen 
those planning level activitiea which are immune from 
auit under the "discretionary function” exception in 28 
F.S.C. Seetiou *J(!S0 (at and thoae activitiea which are 
on the operational level which will auhjcct the government 
to liability. The difficult determination ia whether par¬ 
ticular acta conatitute planning leve' acta or operational 
level acta. In l)nl/thin (lanlrnn, I nr., r. I’nitnt Staten, 
2411 F. Supp. 824 (D. ('. Conn. I Wifi), the court atnted 
at *<2<i: 


“The distinction between immunised ’discretion 
ar\ functions' and negligence at the ‘operational 
level’ has not been clearly drawn * * *. and there 
ia no litmus paper teat to distinguish acta of dis¬ 
cretion. * * *” 

In regard to the problem of eutegorixing government 
acta ns planning or operational, the Second Circuit Court 

of Appenla baa atnted: 


“We are convinced that each caae in this area 
mwd stand on it- own record” (IWf » J?no/> S2R 
F. 2d at WW (2d Cir. 
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I he Second C ircuit has also stated that, in determining 
whether acts ure discretionary or operational, “the Ian- 
Kuajte of the statute or regulation may guide the deter¬ 
mination.” Hendry t\ United States, 41S F. 2d 774 at 
'*1 (2d Cir. IM!)). 

The court in Hendry further concluded: 

where the grant (of a license) involves 
nothing more than the matching of facts ngninst a 
dear rule or standard, the grant will lie considered 
operational and not discretionary” (Hendry . mi nun 
at 7H2). 

In light ol the above cases, it is necessary to examine 
the basis for the defendants' action in this case in 
order to determine whether the defendants' acts which 
are the subject of the plaintiffs’ complaint constitute 
operational or discretionary activities. 

The plaintiffs are claiming damages which resulted 
from the defendants' refusal to provide the plaintiffs with 
the opportunity to renew certain star route contracts, 
and damages resulting from the defendants' refusal to 

award two star rout..ntracts to plaintiff, Myers & 

Myers, Inc. (as low bidder on the two contracts), ef¬ 
fective July 1, IM73. The current statutory language 
which represents the foundation for the plaintiffs' causes 
of «<'♦»«*" if found in 39 r.K.C. Section MM which pro¬ 
vides in pertinent pnrt: 

‘(a) I he Costal Service mav obtain mail trails 
portntion service 


"(4) by contract from nnv person • • • or 
carrier for surfnrc • • • transportation under 
such terms and conditions ns it deems npproprinte, 
suliiect to the provisions of this section. 
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“(b) 


“(2) A contract under subsection (a)(4) of this 
s«*ction may he renewed at the existing rati* bv 
mutual agreement Ix'twwi thi* contractor or sab 

. contractor ami the Portal Service.” 

Although the aboM*-i|iiotci| statutory language is in 
"uflicietit by itself to definitely establish whether th'* de 
ondnnts' actions in this case were operational or dis- 
•retionary, an analysis of the history ami origin of the 
•urrent statute clearly illustrates the nniipte consider® - 
♦ions applicable to stnr route lontrnctors. such ns plain 
*itT*». which led to the enactment of this legislation. 

The current statute was originally enacted as Chapter 
WM) Public Law (»<’>!•. which was approved June 10, 104S. 
The purpose of the act and the intention of Congress in 
passitur the act are descriptively set forth in Mouse Re¬ 
port No. 2003. May JO. I04S (Vo|. 2. V. S. Code, Cong. 
Serv ice, mtth Congress, Second Session, 104S, pp. 1S04 
1 Hl*7). It is our position that the Mouse Report is ex¬ 
tremely significant to the plaintiffs' case, and we includi*d 
the tovt of the report as Exhibit I in plaintiffs' memo 
•nndum of law submitted to the District Court. 

The Mouse Report establishes that the purpose of the 
statute was to provide protection and security for stnr 
route contractors. In this regard, as indicated in the 
report, there wns substantial consideration given to the 
idea of providing the contractor with Civil Service status. 
However. because of circumstances which nt that time 
indicated that Civil Service stntns could in some wnys 
’a- detrimental to the stnr route contractors (ngnin, the 
interests of the star route contractors were primary), the 
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alternative of providing statutory authority to renew and 
renegotiate star route contractu was enacted as Public 


baw <;<;o. 


Since a complete copy of the House Report is included 
in the record (plaintiffs' memorandum of law, Exhibit I) 
we will not ipiote it nt length hut we feel that certain 
segments of the report should be included here. The 
report states in part: 

“Under practices which have grown up through 
the years, the holders of existing star route con 
tract* are possessed of a sense of insecurity he 
cause of the necessity of placing these routes up 
for bidding every 4 years. The stnr route eon 
tractors have themselves made substantial per 
sonal investment in equipment to carry the mail. 


• • • 

“It is the view of the committee a solution should 
he found in this session of Congress to the in 
security of the star route contractors and the un- 
fnir cutthroat bidding practices that have grown 
ut> through the yenrs eliminated. Under these hid 
ding practices we find many honest, sincere, and 
conscientious star route carriers who have given 
years of service, losing their routes because they 
have been underbid by a few dollars. 

t • • 

“Senate 2(>3 ns amended will eliminate inse 
eurity, prevent cutthroat bidding, retain the serv 
ice of honest and conscientious stnr route carriers 
ami |*ermit a flexible procedure for adjustment 
based upon changing economic conditions. As can 
be seen, the amendment, while meeting the problem 
is not subject to difficulties which would lieset the 
establishment of the carriers under a civil service 
system. 

“The committee points out that to be effective 
this legislation will require that the Postmaster 
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llencral administer the law with tin* purpose of 
using it as n tool to eliminate the inequities exist 
inu in the stnr route system. 

•‘It is the view of the committee that in eases 
where service has been satisfactorily performed by 
existing contract holders, the Postmaster (leneral 
should approach the problem of letting new con 
tracts or making adjustments in existing contracts 
lowed upon changing economic conditions from a 
viewpoint sympathetic to the existing contract 
holder” (‘J i\ S. Code. Cong. Service, sunrn. at 
IKrtft IStiti). 

The plaintiffs in this ease represent the classic example 
which led to the enactment of Public I,aw fi(iP [now Jl!) 
P.S.C. (b)(2)). The plaintifTs have earned their 

livelihood as star route contractors for over 2fi years 
which should qualify them as "honest, sincere, and con¬ 
scientious” star route carriers who have given years of 
service (2 l\ S. Code. Cong. Service, sn/nn, at ISfifi). 
These arc the precise individuals who were to be pro 
tacted by Their investment amounted to over 

#77.000 in vehicles and equipment, and their entire hnsi 
ness was devoted to the star route contracts. 

The House Ib'port establishes that "where service has 
been satisfactorily performed by existing contract holders’* 
the Postmaster (leneral was directed to make adjustments 
in existing contracts from a viewpoint "sympathetic to 
the existing contract holder” (2 l T . S Civic, Cong. Service, 
*w ftrn). 

In short, the legislative history unequivocally sets forth 
the direction to the post office to provide protection for 
the star route contractors. There was established a duty 
to renew the stnr route contracts on negotiated terms 
which were fair nnd eipiitahle to the stnr route contractor. 
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In 1950, tin* Postal Service Law was again amended in 
order to extend the renewal right to subcontractors on 
aiar routes. Senate Itcport No. 1S39 reiterated the special 
status which Public Law (»(»9 had provided star route 
contractors. The report stntcs in pnrt: 

“The legislative history of this statute indicates 
a congressional intent to eliminate the necessity 
for competitive bidding for star route contracts in 
cases where the prime contractor has rendered 
faithful service and wishes to extend his contract, 
thereby removing the insecurity of star route con 
tractors occasioned hv alleged ‘cutthroat' bidding 
when competitive bidding is resorted to" (1? IT. S. 
Code, Cong. Service. SI st Congress. Second Ses 
"ion. 1950. p. 9594: record. Exhibit TT. Attachment 
to plaintiffs’ memorandum of law). 

It is evident from the above cited legislative history 
that star route contractors who have “faithfully and satis¬ 
factorily performed the contract” are entitled to a “sym 
pathetic viewpoint" at the termination date of the eon 
trnct. The legislative history unequivocally establishes 
that star route contracts were to be renewed if the star 
route contractor had lieen faithful and satisfactory in 
performance of the contracts, and “wishes to extend his 
contract.” 

It is certain that plaintiff, Myers & Myers. Inc., wished 
to extend its contracts as evidenced bv the renegotiation 
procedures which plnintifT. Myers & Mvers. Inc., and de¬ 
fendants pnrticipnted in during 1972-1973 relative to the 
renewal of the Myers. Inc. star route contracts (plain 
tiffs’ complaint, pars. 11 and 12). 

As previously stated. Congress intended to eliminate 
unnecessary “cut-throat" bidding which resulted in the 
loss of contracts for faithful star route contractors. Even 
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if the defendants believed that they had justifiable rea 
sons for refusing to renew the Myers’ contracts, it is 
plaintiffs' position in this action that the “sympathetic 
viewpoint” referred to in the legislative history required 
the defendants, at the very minimum, to afford plaintiffs 
the fundamental right to he advised of the charges against 
them and to provide plaintiffs with the opportunity to 
respond to such charges. In addition to the general con 
eept that every person is entitled to such basic rights, 
the present ense involves plaintiffs who had devoted over 
-<* years as star route contractors—plaintiffs whose on 
tire business was dependent on the star route contracts. 
The defendants refused to even advise these plaintiffs of 
tin* charges against them, and the action which the de¬ 
fendants took based on those charges effectively took 
away plaintiffs' livelihood. 

!n this regard, in the decision by the general counsel 
for the Postal Service which has been referred to pre¬ 
viously, the general counsel stated in part: 

“Furthermore, it appears that the procedures 
followed here effectively denied the protectant 
(Myers Myers, Inc.) the opportunity to defend 
against the charges of misconduct on which the 
determinations of nonrcsponsihility were based nn«t 
without benefit of a hearing, apparently have 
hnrrcd it from consideration for star route con 
tract awards for an indeterminate time. 

“* * * The terms and conditions under which 
firms and individuals may be debarred or sits 
pended from contractile.! with the Postal Service 
are set out in the Postal Contracting Mnnual, Sec 
tion 1. Part 0. They provide, among other things, 
for notice, an opportunity for a bearing, ami a 
limited period of suspension or debarment. Neither 
suspension nor debarment wns invoked in the case 
of protect ant. Consequently, protestant was not 
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accorded that ‘fundamental fairness’ recognized und 
required by the court in Horne Brothers, Inc., v. 
Melvin It. Laird (USCA, DC), 4<>:i F. 2d 1268 
(1973)” (plaintiff's complaint, Exhibit C, pp. 9-10). 

In the same decision the general counsel stated: 

"The ('oniptioiler (ieiierul lias held that low bids 
should not be rejected successively for nouresponsi- 
bility without the bidders being afforded an oppor¬ 
tunity to Is* heard. See 4.'l Comp. (Jen. 140. 

“While there was not a successive rejection of 
low bids in the instant case, but rather a simultane 
oils rejection, we believe the rule requiring an op 
port unity to he heard is applicable in view of the 
four year duration of the contracts and the fact 
that the nonrespousibility determinations were 
based on allegations of past misconduct'' {ibid,, pp. 
9-10). 


Although the above quoted language refers specifically 
to the decision relating to only two of the plaintiffs’ star 
route contracts, the rationale is applicable to the plaintiffs' 
present action. It is plaintiffs' position tin t if ever a 
govcnmental agency had breached its duty ti a private 
citizen so ns to be answerable in damages, the defendants 
in this case have done so. 

Kven if the charges ngninst the plaintiff, and the conclu¬ 
sions which the defendants reached based on those charges, 
had any validity, the plaintiffs were entitled to the oppor¬ 
tunity to hear the charges and respond to them. In the 
present case, not only w’ere the plaintiffs refused the fundn 
mental right to be ndviaed of the allegations against them, 
but the substance of the charges, and the conclusions 
reached by the defendant, Postnl Inspection Service, hnve 
been refuted nnd reversed by the defendant Postal Serv 
ice’s own general counsel (plaintiffs’ complaint, Exhibit 

n. 
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It is not possible for defendants to deny that, if plain 
tilts had been duly and timely advised of the charges 
against them, the contracts would have been renewed with 
the plaintiffs. Plaintiffs’ conclusion in this respect is 
based on the fact that, after the Contracting Officers for 
the Postal Service refused to award the two low hid con¬ 
tracts to plaintiff Myers & Myers, Inc., on the ground* 
that Myers was “not responsible," the generul counsel re¬ 
viewed the entire situation, which, for the first time, in¬ 
cluded the Myers’ side of the alleged charges, and the 
general counsel concluded that Myers was “responsible." 
Part horn to re. it is undeniable that the Postal Service Con 
trading Officers relied on the same charges in determin¬ 
ing that none of the plaintiffs’ other contracts would Is* 
renewed (Postal Service letter of .Tune PI. 10711. Appendix 
p. 44). 

Although we have referred several times to the general 
counsel's decision, we again refer to it here because that 
decision clearly sets forth the circumstances involved in 
defendants’ illogical and inconsistent decisions and direc¬ 
tions concerning the Myers' truck rental agreement. The 
following simplification of the essential facts, we feel, il 
Inst rates a classic example of a governmental agency’s 
right hand not knowing whnt its left hand was doing, and, 
further, establishes that the internal confusion in the 
Postnl Service, and its failure to follow its own pro 
eedures. resulted in the plaintiffs' fmancinl devastation. 
As previously stated, it was defendants' concentration on 
the “decidedly illegal subcontract" which hns placed plain 
tiffs in the position which they nre in now, nnd the fol¬ 
lowing chronology of events supports the plaintiffs' posi¬ 
tion thnt the entire mntter could hnve been avoided if de¬ 
fendants had merely promptly ndvised Myers of the 
charges: 
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1. On December 14, 1970, an agreement identified 88 a 
“truck rental agreement” was executed by plaintiff, Myers 
& Myers, Inc., and two other parties, Wayntan and dagger. 
Prior to the execution of this “truck rental agreement" 
Myers & Myers, Inc., Iind presented the proposed agree¬ 
ment to United States Post Office officials who advised 
Myers thnt such an agreement was valid and could he used 
as intended hv Myers. 

In this regard, the general counsel’s decision states: 

“Protesluilt t Myers \ Myers, Ine.) discussed with 
the Post Office Department the agreement with Way 
i-mu and .lugger before it was executed and was in¬ 
formed that as a truck rental agreement it did not 
fall within the requirements for suls'ontraets. We 
have verified that this interpretation was held" 
(plaintiffs' complaint. Exhibit (' at p. 7). 

2. On or about August Ifi, 1972, Myers & Myers, Inc., 
was advised by an official of the Binghamton, New York 
Post Office that the “truck rental agreement" was not ac¬ 
ceptable and would have to be rex .sed by October 1, 1972. 
Upon receiving this notification and direction from the 
Binghamton Post Office official, Myers & Myers, Inc., ini 
mediately took steps to comply with the order from the 
post office. (This immediate response by Myers & Myers. 
Inc., represents, in our opinion, another exnmple of the 
fact thnt Myers & Myers, Inc., faithfully performed as a 
star route contractor ami diligently made every efTort 
to comply with nnv and all post office regulations and di¬ 
rectives.) All necessnrv steps were promptly taken in 
August of 1972 to prepare a new agreement between 
Myers & Myers, Inc., and Wnvman and .Tagger (plaintiffs’ 
complaint. Exhibit C. p. 4 ). 
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3. However, before the new agreement, as directed by the 
Binghamton, New York 1‘ost Oflice official, could be com¬ 
pleted nml executed, Myers k Myers, Inc., received a further 
notification on or ubout September 14, 11)72, that the Postal 
Service was revising its regulations regarding “Im I; 
rental agreements" and therefore the December 14. 11>7«* 
“truck rental agreement” between Myers & Myers, Inc., 
and Wnymnn and .logger did not need to be changed 
(plaintiffs’ complaint, Exhibit (', pp. 4 5). As a result 
of this September 14. 11)72 notification, the “truck rental 
agreement” executed by Myers k Myers, Inc., on Decern 
ber 14, 1070. was not revised, and it remained in effect. 

4. The final step in the Postal Service’s inconsistent 
attitude toward the “truck rental agreement” wns to issue 
six separate letters on May 1(5 and May 17, 11)73, advising 
Myers that none of its contracts would be renewed. How 
ever, those letters did not state any reason for the refusal 
to renew the contracts, and, despite diligent and repeated 
efforts by Myers to learn the reasons for the refusal to 
renew. Myers was not advised of the basis for the Postal 
Service’s action until July 10, 1073. By that date, nil of 
the contracts had been awarded to other contractors. 

The above sequence of events was explained to the 
general counsel of the Postnl Service on July 10, 1073. 
when Myers was first informed that its star route con¬ 
tracts had not been renewed liecause of this allegedly “il 
legal subcontract." At the July 10. 1073 conference with 
the general counsel's office, Myers submitted documenta¬ 
tion concerning the truck rental agreement and the events 
outlined in steps 2 ami 3 above. As previously indicated, 
subsequent to the July 10. 1073 conference between Myers 
and the genera) counsel’s office, the general counsel issued 
its decision in favor of Mvers (plaintiffs’ complaint. Ex¬ 
hibit n. 


v 
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A case substantially similar to the present action was 
decided by the United States Court of Appeals for the 
District of Columbia. Home Brothers, Inc., v. Melvin 
R. Laird, 403 F. 2d 1268 (D. C. Circuit 1972). In Home. 
a contractor had been suspended as a bidder on Depart 
metit of Defense contracts. The contractor, Horne 
Brothers, Inc., brought an action nlleging that the Score 
taries of Defense and Navy bad acted in violation of law 
bv issuing the suspension and by refusing to award llorne 
a repair contract on a naval vessel. The District Court 
issued a preliminary injunction directing the defendants 
to order the cessation of performance of the contract by 
another contractor. The Court of Appeals stayed the in¬ 
junction and continued the stnv pending the determine 
tion of the Government’* motion and "M»al in the Court 
of Appeals. 

The Court of Appeals stated that in Horne's particular 
case it was unlikely that Horne would prevail on the 
merits, and therefore, the injunction was reversed. How¬ 
ever. the Court of Appeals stated: 

“We make clear that we agree with the premises 
of the District Court that there are serious and 
fundamental questions regarding the fairness of 
procedures utilized by the Oovenment in suspend¬ 
ing contractors.” Hume. 463 F. 2d at 1269. 

The court pointed out tin* problems presented by thf 
suspension procedures authorized under Armed Services 
Procurement Regulation* which provided that the Secre 
tnry of Defense could suspend a bidder, upon finding of 
adequate evidence if improper or unlawful activities, from 
participating in government contract awards. The court 
stated: 
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"Thi* procedure •!<»«>»> not require that the *u* 
ponded contractor he offered an opportunity to 
confront hi* nreunern nrul to rchut the ‘adequate 
evidence’ n^ninat him. Yet the *u*|»cn*ion may lie 
emitililletl for emlitecu month* or more. While we 
may accept a temporary nuapenaion for a abort 
period, not to exceed mi ' moiitli. without any pro 
vision foi according *uch opportunity to the con 
tractor, that cannot Ik* nuntamed for a protracted 
mi* pension. Ah we pointed out in (toMtah : i. fi'ie> 
IVM K. 2d JS70. *»7S (|‘K»4): 

" *< hi thin record there in neither the appearance 
nor the reality of fairne** in the proee** h\ which 
deharment of appellant* wan accomplished. |h 
< put li Heat ion from hiddinu; or contraction: for live 
yearn direct* the power and prentige of govern 
•neat at a particular ponton and, an we have niiown. 
may have a nerioui economic impact on that per- 
non. Such deharment cannot lie left to adminintra* 
live improvination on a rn*e-by-rn*e lianin. The 
ipn erniin ntol /whit ihhmI he exercised in accord - 
nim u ith accepted basic legal norms, Connidera- 
timiH of luinic fairne** require ndminintrativc regu¬ 
lation* eKtalilinhinur atamlardn for deharment and 
procedure* which will include notice of specific 
charyes, opportunity to present endence and to 
era e i oin i"c adverse uitnesses, all culminating 

m udminintrative finding* and conclunionn haned 
upon the record no made.”’ Ilona-, at 1270 1271. 
(Italic* Hiipplied.) 

'•'he court Hinted: 

"While flomnlet related to a five year dinqunl 
ideation, we thinl; an action that ‘*u*pcnd*’ a con 
tractor and contemplate* that he max dnmrle in 
*u*|ien*ion for a period of one year or more, i* 
nucli a* to requin* the Clovermnent to inaure fuiida 
mental fnirne** to the contractor whose economic 
life may depend on hi* ability to hid on fjovern- 





incut contracts. That fairness requires that tit** 
hi<l<l«>r Im> given specific notice at* to at least some 
charset* alleged against him, and he given, in the 
itHiinl cane, an op|>ortunity to rehut thm*** charge*.” 

The ciHirt e**lieltl<le<|; 

“Ah to th speufic cane of Horn* 1 ami the ILS.S. 
I''i am is Marion contract, however, it wan only throe 
weeks after Horne was placed in a suspended 
status, oil Dceemlter 14. tlint it» hid for the repair 
eontraet was rejected hy ‘he Department of Navy, 
In our view, under any proper proeedurul scheme 
the government should In* permitted a reasonable 
time, after it has notified a suspended bidder ol 
his suspension status, before it must conduct a 
proceeding attended hy the contractor and his 
representative, to provide an opportunity to offer 
evidence to rehut charges and confront accusers, 
in short, to demonstrate the lack of adequate ovi- 
deuce to warrant suspension. 

“During this interim period, not to exceed one 
month, tlu> tio\eminent could make iirrangements 
for the proceeding and also solidify its position 
h> further preparation of its ease; presumahl) 
the time would he used to cheek records and dneu 
meats, examine additional witnesses, etc. Since 
Horne's hid was turned down hy the Navy within 
a month of its suspension we do not find any error 
in that action ever, though no opportunity had 
been accorded Horne at that time.” Harnr, at 
1272 . 

Tin* court also stated in a footnote: 

“Tin* suspension of Horne has lasted for over 
live months. During this time, Horne’s bills on 
numerous additional Government contracts have 
Iwon rejected because of its suspended status. Tin* 
District Court is not without power to fashion 
relief for Home as to matters arising auhsequent 
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to (u) the one month period following the suspen 
sion notice and (b) the denial of Horne’s request 
for un opportunity to be heard.” Ilnrne, footnote 
10 at 1273. 

The Honir case provides support for the plaintiffs' pres¬ 
ent action. I util July 10, 1073, which was .">4 days alter 
I he notification to the plaintiff, Myers \ Myers, Inc., that 
its contracts would not Is* renewed, the charges against 
Myers were not revealed to Myers. During that time, 
Myers contacted Postal Service olt'icials repeatedly to at 
tempt to obtain information as to the reasons for tin* de¬ 
fendants' action. In the meantime, all of Mvers contracts 
were awarded to other contractors. If the charges against 
Myers had been revealed to Myers, it is certain that the 
“serions economic impact" which has resulted for Myers 
would have been avoided. 

liccnusc of the Uovernment’s action, creditors of Myers 
A; Myers, Inc., with claims in excess of $2tM*iNl. have gone 
unpaid since June of I!*711. Kortunntcly, because m 
Myers' long standing reputation in the community and 
because of the sound relationship which has existed over 
the years between Myers & Myers, Inc., and these credi 
tors, the creditors have patiently waited while Myers 
pursues this action against the tlnverumeiit. Additionally, 
the plaintiff, l,eroy It. Mvers, was compelled to obtain a 
personal loan and mortgage his own home in order ••» sal¬ 
vage Sllficient equipment and vehicles to Operate the two 
contracts on which the low bids had been submitted. 

(Myers was not able ..dilute the monthly payments on 

the vehicles used to operate the other four contracts and 
those vehicles were returned to the secured creditors.) 
All of this financial loss would have liecti prevented if 
the defendants had merely communicated the charges to 
Mvers ft Myers. Inc., on May If* and May 17. 1073. when 
the results of the Postal Inspection Service Investigation 
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had been completed. Myern would liuve immediately sub¬ 
mitted the proof and documentation which was ultimately 
provided by Myers on July 10, 1973, and which clearly 
established that the charges were without basis. The mut 
ter would have been resolved in a manner satisfactory 
to all concerned. 


POINT II. 

The I«m and the eases estuhlish that the defendant?, 
were performing operational level arts rather than im 
inline diserelionury functions. 

There are not nay absolute factors which can be applied 
to every situation to determine whether an act is opera 
tional or discretionary. However, two principles relied 
upon by the Second Circuit in llntdry, supra, appear to 
Is* appropriate in this case. Kirst, the court iu //rndry 
concluded that the language of the relevant statute or 
regulation may guide the determination (that is, the de¬ 
termination whether the acts were operational or disc re 
tionary). Second, although we have previously quoted 
from the court in //cudry, we feel that the following state 
meat is suttieivntly important to reqnnte it here. The court 
stated at 7N2: 

“• • * where the grnnt involves nothing more 
than the mntching of facts against a clear rule or 
standard, the grant will be considered operational 
and not discretionary.” 

Both of these guidelines as set forth in //rudry support 
plaintiffs' position tlint the motion to dismiss should 
have been denied. 


i 
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Tho legislative history of Public Ijuw (Ml establishes 
tin* intent of the .statute, ami defines the “dear rule or 
standard to lie applied," namely, faithful and satisfactory 
sorviii* plus a desire hy the eontraetor to extern! Ids eon 
tract. Consequently. the Costal Service was under a duty 
to siiupl) “mateh (lie facts" uguinst tin* standard. Here, 
tlie standard was indisputably complied with by plain¬ 
tiffs, Imt the Costal Service failed to renew the star 
route contracts. This failure did not involve discretion, 
but simply involved an o|>erntioual activity which in this 
case was negligently performed, la a case involving this 
issue the court stated : 

“Thereafter Captain Stincheomb had no discre¬ 
tionary function. His duty was to issue the per¬ 
mits, provided only, that tnr normal qualifications 
were met by the applicant. The issue then nrises 
as to whether Captain Stincheomb made reason¬ 
able inquiry as to this before actually hnndiug 
over the permits. To this extent the complaints 
arc sufficient and the defendant’s contention that 
their allegations are without foundation and sub 
jeet to dismissal, must fail.” Deimstil ratlin II. It. 
Co. r. VniUH Slates, 124 F. Hupp. 52 at 1*4 (1). C. 
N. J. 1954). 

The same rationale applies in the present case. I'lic 
plaintiffs satisfied the “normal qualifications." and the 

star route contracts should have I.. renewed by the 

Costal Service. 


The cast or Daman i. I' nihil Slates, H55 K. Supp. 111*7 
(l)ist. Ct l>. (’. 1 ). provides support for the plaintiffs’ 
position iit the present ease. Meeanse of the analogous 
proeedurnl steps involved ill Dnttratt, we will refer to 
the facts in that case in some detail. Duncan, the plain 
tiff, wns a commercial airline pilot employed hy National 
Airlines, fne. On June fi. 19 f»s, the Federal Aviation Ad 
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ministration (K.A.A.) udminixtrutor issued an emergency 
order pursuant to regulations revoking Duncan's airman 
medical certificate because lie had tailed to furnish the 
F.A.A. with certain requested medical information. At 
a x id sequent hearing Indore the National Transportu 
lion Safety Hoard (NTSB) the plaintitT submitted the 
requested medical information, and the hearing examiner 
dismissed the K A.A.’s complaint against him. I’pon ap 
peal by the K.A.A.. the fall NTSH affirmed the examiner’* 
decision on Aiiguxt 22. 1968. 

Subsequently. upon review of the medical reportx xnb 
i,litted by Duncan to determine hix qualifications for re 
ixxuanee ul an airman medical certificate, the I*.A.A- 
denied him recert .Heat ion on Svptomlier 20. 1068. I ’lain 
tiff then tiled a petition for review of the denial at the 
XTKR. The hearing examiner ruled in favor of plain 
tiff. An appeal wax taken by the K.A.A. and on •laiiu 
„ry 1070. the NTSII affirmed the deeixion of the hearing 
examiner. IMaintilT wax thereafter rextored to flying 
xtatua. 

Claiming money damagex from September 21). 1!H»S to 
.1 iimiar\ r». 1070. Duncan tiled a claim for administrative 
settlement with the lulminixtrator of the K.A.A. on Sep 
tember S. 1070. which claim wax denied in writing on 

February 2. 1071. lie then eommeii.I thix action for 

moiiev damagex on .lime 11. 1071. purxuant to the Federal 
Tort Claims Act. 2K K.S.C. 1346(h). alleging negligence 
on the port of agent* and employee* of defendant, and 
nlxo interference by the defendant with hix prospective 
eeonomie advantage. 

The defendant moved to dixmixx the complaint on the 
ground* Hint in refusing to reissue an airman medical 
certificate to plaintiff, the F.A.A.’* action constituted 
an exercise of a discretionary function and wr.x thus not 
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cognizable under th«- Federal Tort Claims Act, 28 U.8.C. 
2<W0(n). and, secondly, that tin* act expressly excepts from 
its scope any claim arising out of interference with con 
tract rights. 28 I’.S.C. 2«S0(h). 

In determining that the plaintiff'll complaint §ho»dd not 
tie dismissed under Section 2(»80(a), the court stated at 

tlffil; 


"Tin Federal Tort Claims Act does not define 
'discretionary function,' hut in determining whether 
discretion exists as contemplated within the purview 
of the Act, it is pertinent to inquire whether the 
complaint attacks on the one hand the nature of 
rules which a government agency has formulated, 
or on the otherhand the way in which these rules 
are applied. • • • PhiintiIT here does not controvert 
the power of the F.A.A. Administrator to make 
rules concerning the certification of airline pilots; 
rather he alleges negligence in the application of 
the established standards of cert ideation.** 

The court then concluded at 1170: 

"Where the grant of a license depends upon the 
Imlntieing of several factors and the grant or refusal 
to grant is made without reliance upon any readily 
ascertainahle rule or standnrd, the courts will hold 
the judgment to he discretionary. • • • Hut where 
clear standards are set forth to which are matched 
the actunl individual facts, the courts will hold the 
judgment to he operational and not discretionary." 

The court concluded that the F.A.A. Administrator's 
decision in Duncan was operational rather than discrc 
tionnry. The plaintiffs in the present ciim* are in a similar 
position. The star route contracts should have Iteen re 
newed if performance had been satisfactory. There has 
never been any indication that the performance was tin 
satisfactory, and. since the Postal Service was acting on 
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an operational level, it wuh obligated to apply the “readily 
ascertainable rule or standard," namely, satisfactory serv¬ 
ice, and consequently renew the contracts with the plain¬ 
tiffs. 

We also believe it is relevant that in human the plain 
tiff was advised of the charges against him and was 
given full opportunity to respond ami present his proof. 
In the present case, plaintiffs were not even advised 
of the nature of the charges until .Inly 10, 1073, which 
was after each of the contracts had already been awarded 
to other contractors. 

A filial argument concerning 2H IJ.N.C. 2tkS0(a) is up 
propriate. The language in .'10 I’.S.C. !S00f>(h)(2) is some 
wlmt ambiguous in providing that star route contracts 
“may be renewed by mutual agreement" with the Postal 
Service. However, the Supreme Court has rccognixed the 
importance of legislative history in construing equivocal 
statutory language: 

“It is familiar doctrine that where a statute con¬ 
fers a power to he exercised for the lienefit of the 
public or of a private person, the word ‘may’ is 
often treated ns imposing a duty rnther than con 
ferring a discretion. • • • This rule of construction 
is hv no means invariable. Its application depends 
on the context of the statute, ami on whether it i* 
fairhi to be presumed thill it was the intention of 
the legislature to confer a discretionary power or 
to impose an imperative duty. ' * * The argument 
of the defendants is that ‘mny* in this section means 
•must’: and reliance is placed upon a well-known 
rule in the construction of public statutes, where 
the word ‘may’ is often construed as imperative. 
Without question such a construction is proper in 
nil cases where the legislature means to impose a 
positive and absolute data, and not merely to give 
a discretionary power. Hut no general rule can Is* 
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laid down upon this subject, further than that that 
exposition ought to be adopted in this ns in other 
cases, which carries into effect the ir'ie intent and 
object of the legislature, in the enactment. # * •” 
I'nited States e:r rel. Siegel v. Thomcn, 156 U. S. 
353 at 35!) (1895). (Italics added.) 

It i* our posit ion that the legislative history concerti¬ 
ng .'I!* I'.X.C. 5005(b)(2) establishes the intent of Con- 
re*s to impose a duty to renew the star route contracts 
rather than to provide the Postal Service with blanket 
discretionary power in this area. 


POINT III. 

Plaintiff* have alleged causes of action which arc not 
within 2ft l .S.C. 2f>H0 (h). 

\\ 

% % 

In the Dint'on case, sii/ira, 355 K. Hupp, 1107, the 
overunieiit also requested the court to strike the allege 
tion in the complaint regarding misrepresentation and 
medical malpractice. The court stated at 1171: 

“Plaintiff states, however, that these allegations 
go to negligence in conduct and not to the fact of 
misrepresentation itself. If such he the case, the 
Court’s decision on this part of the motion must he 
left for further motion hnsed upon a fuller de¬ 
velopment of the facts." 

Hie last quoted language also applies to the present 
case, and the (lovermnent's reliance on 28 P.8.C. Section 
2d80 (h) is not appropriate because the plaintiffs' nllega 
lions “go to negligence in conduct" in each and every cause 
of action in the complaint. 

In this regard, the plaintiffs' cnee is substantially siini- 
:ir to f/rndru r. I'nited States, 418 K. 2d 774 (2d Cir. 
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1M!)). In tliut cast*, the court held that the plaintiffs’ 
claim was not harrod by either subsection (a) or (h) 
of 28 U.S.C. Section 2(>S0. In Hendry, the plaintiff 
had been licensed by the United States Coast (Juard in 
1943 as qualified to sail as Master of a steam vessel, and 
until 1!>(52 lie served on Merchant Marine vessels as a deck 
or watch oflicer. Ilis fitness for sea duty came into ques¬ 
tion in l!*(i2, and lie agreed to submit to medical examina¬ 
tions at the request of the Coast Guard. Pending the 
outcome of the examinations, he agreed to deposit his 
license with the Const (Juard until such time ns lie was 
declared fit for sea duty, and lie further agreed that pend¬ 
ing his certification he would not accept employment on 
any merchant vessel of tin* United States. 

I lie Coast (Juard arranged to have the psychiatric and 
psychological examinations and tests performed, and the 
examining psychiatrist reported that the plaintiff was not 
fit tor sea duty. The plaintiff obtained an examination 
by his own psychiatrist who disagreed with the Const 
Guard's examiner. A subsequent examination bv the Coast 
Guard's ( liief ol Psychiatric Services resulted in a re¬ 
port that the plaintiff was fit for sea duty. Consequently, 
the Const (Juard restored the plaintiff’s license to him, 
and lie was pronounced fit for sen duty. 

I he Second Circuit defined the plaintiff's action in 
Hendry as follows: 

“The within action was then instituted. Appel¬ 
lant seeks $AMN) in alleged damages caused by the 
claimed negligence and malpractice of the agents 
«'• the I nited States, Doctors Itnmircz and Feuer* 
burgh, professional employees of the U. S. Public 
Health Service. Jurisdiction was based on the 
Federal Tort Claims Act. Title 28 U.S.C. Section 
134(5 (b), Section 2571 el sey. Hendry claimed that 
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negligent psychiatric examinations by the doctors 
caused him to lose wages for the perio,- of three 
and one-half months thnt elapsed during the sus 
pension of his license. Tie also claimed that, as a 
result of these negligent examinations, he suffered 
mental and physical hardship and anguish and 
was damaged in his reputation*' (Hendry, supra, at 
778). 

I’lie claims by the plaintiffs in the present action are 
analogous to Hendry's claims. The plaintiffs here alleged 
that the negligent investigation by the Postal Service 
resulted in the refusal by the Postal Service to renew 
the star route contracts which refusal resulted in the 
losses, damages, and injuries detailed in the complaint. 

In Hendry. the court held thut the claims were not 
barred by 28 l .S.(\ 2fiS() (a) or (li). Although the 
court did not specifically define the nature of the plain¬ 
tiff's cause of action in that case, the court stated at 
770: 

“In light of this it appears to us that if Hendry 
had been negligently examined and reported on by 
private physicians he could sustain a claim for 
lost wages under New York I,aw.” 

I lie court in Hendry also held that the plaintiff's claim 
lor compensation for mental anguish caused by suspen¬ 
sion of his license stated a cause of action under New 
N ork law which permits recovery of dnmages for emo¬ 
tional and mental upset sufTeted by reason of proved 
negligence even though there is no proof of u corre¬ 
sponding physical symptom. Hendry, supra, at 779-780; 
citing Ferrara t». Oalluchio, 5 N. V. 2d 1(5. I7ti N Y S 
2d 9%, 1.12 N. K. 2d 249 (19.18). 
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POINT IV. 

Drfrndunlt failed and refused lu provide plaintiffs with 
notice and an opportunity to be heard. 

It in the plaintiffs' position that their claims are also 
supported by Greene r. McEIrn »/, 3<50 IT. S. 474 (1950). 

In Greenr, a security clearance previously granted to 
plaintiff Greene (a private employee) was revoked by 
the Department of Defense in a proceeding in which 
Greene had no opportunity to confront and cross examine 
either persons whose statements reflected adversely on 
him or the government investigators who took their state¬ 
ments. As u consequence of the loss of the security clear¬ 
ance. lie was discharged from his employment and was 
unable to find other equivalent employment. Tin* United 
States District Court for the District of Columbia and 
the Court of Appeals for the District of Columbia Cir¬ 
cuit affirmed the government's motion for summary judg¬ 
ment. The Supreme Court reversed and remnnded the 
case to the District Court. In reaching its decision the 
Supreme Court stated: 

“Certain principles have remained relatively im¬ 
mutable in our jurisprudence. One of these is 
that where governmental action seriously injures 
an individual, and the reasonableness of the ac¬ 
tion depends on fact findings, the evidence used to 
prove the (lovenment's case must he disclosed to 
the individual so that he has an opportunity to 
show that it is untrue" (3P>0 U. S. at 406). 

The court then referred to the importance of cross ex¬ 
amination in protecting individual rights. The court 
stnted: 
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“Kittle need he added to this incisive summary 
statement except to point out that under the pres¬ 
ent clearance procedures not only is the testimony 
of absent witnesses allowed to stand without the 
probing questions of the person under attack which 
often uncover inconsistencies, lapses of recollec¬ 
tion. and bins, but, in addition, even the members 
of the clearance hoards do not see the informants 
or know their identities, but normally rely on an 
investigator's summary report of what the in¬ 
formant snid without even examining the investi¬ 
gator personally" (3<>0 tJ. S. at pp. 497-499). 

The court in tirrvur concluded: 

"In the instant case, petitioner’s work oppor¬ 
tunities liuvc lieen severely limited on the basis of 
a fact determination rendered after a hearing 
which failed to comport with our traditional ideas 
of fair procedure. The type of hearing was the 
product of administrative decision not explicitly 
authorixed hy either Congress or the ('resident. 
\\ bother those iiroccdurcs under the circumstances 
comport with tlie Constitution we do not decide. 
Nor do we decide whether the I'resident has in¬ 
herent authority to create such a program, whether 
congressional action is necessary, or what the 
limits oil executive or legislative authority may he. 
\\ e decide only that in the absence of explicit ail 
thorisation from either the I'resident or Congress 
the respondents were not empowered to deprive 
petitioner of his job in a proceeding in which he 
was not afforded the safeguards of confronta 
tion and cross examination" (3(10 C. S. at p. r>OS). 

In the (irrvHi case the plaintiff had contended that the 
government action had denied him liberty nnd property 
without due process of law in contravention of the Fifth 
Amendment. The court pointed out that the alleged prop- 
ertv was petitioner’s employment: and the alleged liberty 







3ft 


wuk petitioner s freedom to practice his chosen profes¬ 
sion. In this regard the court stated: 

the right to hold specific private employ¬ 
ment and to follow a chosen profession free from 
unreasonable government interference comes within 
the ‘liberty’ and ‘property’ concepts of the Fifth 
Amendment * * • ' (SfiO IT. S. at p. 402). 

I he present case appears indistinguishable from Ortrtw 
v. McKlroft and supports the plaintiffs’ position that their 
case should not be dismissed. In refusing to renew the 
star route contracts with plaintiffs, defendants relied 
exclusively on statements from individuals whose identity 
was not revealed to the plaintiffs. In addition, the nature 
of the statements made against the plaintiffs wus not 
revealed to the plaintiffs until on or about July 10, 1073, 
which was two months after the Postal Service decision 
not to renew the contracts, and subsequent to the date 
when the contracts were awarded to other persons. As 
indicated in the f/rrewe decision, and based on fundamen¬ 
tal notions or law. plaintiffs should have at least been 
given the opportunity to respond to the charges prior to 
the severe action taken by the defendants. 

Although the court in (lrrrnr was unable to identify an> 
particular established rules or pr>>ccdurrs governing that 
situation, the Postal Service has promulgated clear and 
express procedural requirements relative to the type of 
action taken against the plaintiffs (JR) C.F.R. Part 9fif», 
Debarment and Suspension Regulations; 3!) C.F.R. Part 
lift?. Rules of Practice in Proceedings Relative to De¬ 
barment and Suspension from Contracting). 

I he Regulations and Rules of Practice in 39 C.F.R. 
Part 937 require a hearing with the opportunity for the 
individual to appear and respond to the charges. In re¬ 
gard to “Kvidonce." 39 C.F.R. 937. If? (h). provides: 
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“Testimony idiall he under outh or uflirtuation 
mid witnrsscs .shall hr subject to cross examination." 
(Italic* added.) 

Sueli procedural safeguard* were completely ignored 
hy the I'oatnl Service in it>• action againid the pluinti(Tn. 

Conelu»i<»ii. 

INaintiflV rcipiont that the order and judgment of the 
dintrict court he reversed and a dec in ion he rendered 
that the district court Iiiih jnrindietinn to entertain pl«in 
tilTn* claim*. 

Dated: Kehrunn 4. 11*70. 

He* pert fully nuhniitted. 

IllNMAN. HOWARD & KATTKIX. 
Attorney* for lMnintifT*-Appellant*. 
724 Security Mutual Huilding. 
Ringhamtnn. N. V. 13!H)1 

(607 ) 723-0341. 

John (’. Kn*n. 
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APPENDIX. 

UNITED STATES POST OFFICE 
Syracuse, New York 13201 

130:I'M :WEP:wvh 

Mnv 16, 1073 

My ere A: Myera. Inc. 

Box # 1 

Port Cram*. NY 13833 
tientlemen: 

Tin* preeent highway transportation contract un Star 
Route 13011 (SCF Syracuae-Binghamton), for which you 
arc the iont.act r, will expire on June 30, 1073. 

Thin it* 0s ad via* you that a determination has been 
made not to renew the contract on Stnr ltoute 13011 on 
expiration of the current contract term. 

Very truly youra, 

DAVID S. ORUTHARI) 
Assistant l‘M 
W ii.i.iam E. Paca 
Contracting OflWr 

cc: Director, I.ogistic* Division 
Eastern Region 
Diatrict Manager 
Poatmaater, Binghamton, NY 
Pcerleaa Inaurancc Co. 
file 
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IMTKI) NTATF.S MOST OF KICK 
Rini’hnrnton. New York 13902 

In Reply Refer To 
OWD/F/vmt 

May 17. 1973 
( 'rrttfird Mail 

Myers k Myi'W, I nr. 

Mox #1 

Port Crane. NY 13833 
< icntlcmcn: 

I'li*' promt highway transportation contract on Star 
Route 13711 (SCF Mumhamton SCF Ctica), for which 

\on arc ..ntractor. will expire on .lunr 30, 1973. 

I’hin is to advise von that a determination Iiiih been made 
not to renew the contract on Stur Route 13711 on ex¬ 
piration of the current contract term. 

Sincerely, 

JOHN A. FLYNN 
for 

<L Wuxi am I)ki.amak 
Contracting Officer 

ce: 

Director, Logistics Division. 

Kastcrn Region 
District Manager 
Postmaster, Ctica NY 
Peerless Insurance Co. 

File 
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UNITED STATES POST OFFICE 
Binghamton, New York 13902 

In Reply Refer To 
OWD/F/vmt 

May 17. 1973 
Certified Mail 

Myers & Myers, Inc. 

Box #1 

Port Crum*. NY 13833 
(Icntlcmcn; 

Tin* present highway transportation contract on Star 
Uoutc 13713 (SCF Binghamton SCF Jamestown), for 
which you arc the contractor, will expire on June 30. 
1073. 

Thu* ii* to advise you that a iletermination has been 
made not to renew the contract on Star Route 13713 on 
expiration of the current contract term. 

Sincerely. 

JOHN A FLYNN 
for 

(I. Wiu.tAM Bklamak 
Contracting Officer 

cc: 

Director, Logistics Division. 

Eastern Itegiou 
District Manager 
Postmaster, Jamestown NY 
Peerless Insurance Co. 

File 
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IJNITKI) STATUS msT OFFICE 
Binghamton. Now York 121902 


In Reply Refer To 

(VWD/F/vmt 


May 17. I«»7.*< 
Certified Mail 

Myers k Myers, Inc. 

Box #1 

Port Crnno. NY 18H33 
(ientlcmcn: 

’I’ll** present highway transportation contract on Star 
Uoutc 13730 (NCF Binghamton Corhettsville), for which 
von arc the contractor, will expire on June 30, 1973. 

I hi* is to advise you that a iletermiuatioii has been 
made not to renew the contract on Star Route 13730 on 
expiration of the current contract term. 


cc: 


Sincerely, 

JOHN A. FLYNN 

for 

0. VYim.iam DkIjAMak 
Contracting Officer 


Director, Logistics Division, 
Eastern Region 
District Manager 
Postmaster. Corbettsville NY 
Peerless Insurance Co. 

File 
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UNITED STATES DOST OFFICE 
Binghamton. New York 13902 


In Reply Refer To 
OWD/F/vmt 


May 17. 1973 
('ertifird Mail 

Myera & Myern ( I no. 

Box #1 

I’ort Crane. NY 13833 
Oentlemen: 


I lie present highway tranaportation contract on Star 
Route 13732 (NCF Binghamton—Owt|(o), for which you 
are the contractor, will expire on .June 30, 1973. 

I Ilia ia to adviae you that a determination hua la*en 
made not to renew the contract on Star Route 13732 on 
expiration of the current contract term. 


ec: 


Sincerely. 

JOHN A. FLYNN 
for 

O. Wimjam Dklamah 
Contracting Oflieer 


Director. Logiatica Diviaion. 

Eaatern Region 
Diatrict Manager 
Fnatmaatcr, Owego NY 
Feerleaa Inaurance Co. 

File 
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UNITED STATES POST OFFICE 
Binghamton. New York 13902 

In Kopiy Refer To 
OWD/F/vint 

May 17, 1973 

('ertifird Mad 

Myers & Mvitk, Inc. 

Box #1 

Port Crane, NY 13833 
(Jentlemen: 

'Pin* proto*lit highway transportation contract on Star 
Route 13730 (SCI*’ Binghamton North Norwich, SCF 
I’tica Smyrna) for which yon arc the contractor, will 
expire on June 30, 1973. 

Thin it* to iitlvine you that a determination has been 
made not to renew the contract on Star Route 13730 on 
expiration of the current contract term. 

Sincerely, 

JOHN A. KI.YNN 
for 

(I. W 11 J. 1 AM I)ki.amaii 
Contracting Officer 

it: 

Director, Logistics Division, 

Eantern Region 
District Manager 
Postmaster, No. Norwich NY 
“ Utica NY 
“ Smyrna NY 
Peerless Insurance Co. 

File 
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UNITED STATES POST OFFICE 
• Syracuse, New York 13201 

I’M :WEl»:wvh 
June 15. 1073 

Myers A: M jitn Inc. 

Box #1 

Port Crane. N. V. I3S33 
tlentlemen: 

Enclosed find "Abstract of Bids or Proposal* Keceived- 
Transportntion Services Contract” for Solicitation No. 130 
10-73 on Star Route 13011 (SCF Syracuse-RCF Bingham 
ton). 

As indicated on the attached abstract, your hid wan the 
lowest of the proposal* received. 

'Phi* i* to advise yon that based on information furnished 
this office you have been considered unresponsible. I have 
therefore elected not to consider your low bid for award. 

Very truly your*. 

WILLIAM K. PECK 
Postmaster 
Syracuse. N. Y. 13201 

cc: Peerless Insurance Company 
Keene. N. H. 

Director. Logistics Division 
Eastern Region 
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IMTKI) STATF.S COST OFF1CK 
Biturhainton. New York 13902 

In Reply liefer To 
(SWD/vmt 

June 19. 1973 

My err & Myers, Inr. 

I*. O. Box I 

I’ort (’nine. NY 13933 

< Sent lemon: 


Unclosed is Korin 743(1 for Highway Transportation 
Bill iiimI Contract Soliritntion #13730. Thin indicates 
tlint your liiiI was the lowest received. 

We were recentU advised, on the basis of eertnin find- 
np*. to cancel your previous contractu. It has boon de- 
toruiilleil. on the lint*in of these mine findings, that you 
■lie to In- considered a ‘not responsible' bidder. 

Therefore, your bid for this contract will not l*e con¬ 
sult ml by o» for award. 


Knc. 


Sincerely, 

(i. WILLIAM DKLAMAR 
Contracting Officer 


cc: 

I Mat. Mgr,, Scranton 
Logistics l)iv„ Rant. Reg. 
Mail Processing Div., “ 
Mgr.. Transpn. Serv. Br. 







Order. 


I'NITKI) STATKK DISTRICT COURT. 
NoilTHKHN DinTRItT OK Nk.W YoHK. 


Mvt.Kh A Mvr.ni*, Inc.. URov B. Mykm, Vivian K. Mykhh. 
ami Thom ah I.. Mykrr. 

Plaintiffs, 


I'mtiii Staii* IW Kkhvh’k, Ukitki* Static* Portal In 
ki'mtkin Si.hvick, William (i. Dklamaii, Individually and 
as Contracting Officer f«»r tin* I nited Staten I'natal 
Service, William K. I'kck, Individually and an Con 
tracting Officer of the United Staten I’ontal Service, 
and Tm: INiti.i* Statu* or Amkhipa, 

Defendants. 

Civil Action No. 74 CV I3H 


A Motion to Dinminn having been made hy defendant* 
through .lumen M. Sullivan, .lr.. United Staten Attorney 
for the Northern Dintrict of New York. (Juntave .1. Di 
Bianco, of poutinel. and raid Motion having come on to 
lie heard on September ‘ill. 1974. in Utica. New York, ami 
.lamen M. Sullivan, ,lr.. (Juntnve .1. DiBianco, of counnel. 
having appeared in Mipport of naid Motion, ami Hinman, 
Howard & Kattell. John C. Finh, of counnel. having ap¬ 
peared in opponition thereto. 

Now upon all proceeding* had herein, and upon all 
papern hied herein, due deliberation having been had 
thereon, and 




4*i 

Order 

It ai’pkahini; that thih Court lack* jurisdiction t« enter¬ 
tain tliin Haim, it i* 

Ohiikkkh that tin* Motion to Ibainis* the entire Com 
plaint i>> granted in all re*poet*, and said action he and 
hereby i* dinmixiied. 

Dated this 28th day of September. 1974. at Auburn, 
New York. 

Knter 

KDMUND PORT 
Cnited State* District Judpe 






i REPORTER COMPANY, INC H 

Case and Brief Printing of all Kinds °° OOOOOT ^^ 

Capacity—3000 Page» a Week 181 Dalawora Straat 

Phone 607-865*413) Walton, New York 13856 


,TE OF NEW YORK, : 
fNTY OF DELAWARE, : SS: 

I, William Finch , being duly sworn do depose and 

r : that I am over the age of twenty-one years and employed by 
» Reporter Company, Inc., Printers at Walton, New York. 

That on the 12th day of*' ebruar y . 1975 , at the 
luest of Hinman, Howurd fc u attell, “ttorneys at ^aw, 

jerved two cop i®s of a Brief anu Appendix entitled 

yers h Myers vs. U. 5. Postal Service" on 

ustave J. DiBianco, °nited States Attorney, Northern District 
of New York, 


depositing said two copies in postpaid wrapper at 4 p. m. on 
Ls day, in the United States Postoffioe at Walton, New York, 
iressed to the above 

istave J. DiBianco, United Stato Attorney, Federal Building, 
Syracuse, ^ew York 13201 


d that there is a regularly established mail route between 
rracuse, Mew York and Walton, New York. 



Sworn to before me 

is 12th day February • 1^75 • 

djU. L L<* Lt.Ct+m- 

Notary /uiblio 

Jwnn W. CLAPPERTON 

notaht inrmjo 

oo.. rr*r« or xrw torn 
commission axpinca mar. so. relz 




